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ELECTORAL AMENDMENT BILL 2008 
Second Reading 

Resumed from 24 June. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the Opposition) [2.07 pm]: There is no way 
that the Electoral Amendment Bill 2008 and the Electoral Amendment Bill (No. 2) 2008 can be dealt with 
cognately. They are quite separate. They have been deliberately drafted in that way because the first bill requires 
an absolute majority, whereas the other one does not. The first bill requires an absolute majority because the 
government, in its great wisdom when it considered the one vote, one value legislation, brought in a clause, 
which is now part of the act, that requires certain parts of the Electoral Act to obtain an absolute majority before 
it can be amended. It was brought in to prevent any future conservative government from changing the one vote, 
one value principle. The trouble is that that section of the act, which I cannot find at the moment, includes such 
things as who shall be the Electoral Commissioner. The government, wanting to amend the Electoral Act, now 
finds that it needs an absolute majority to amend a significant part of it.  

As an aside, when I was trying to work out some little time ago why the government was seeking to give the 
President a vote and why the government would want an absolute majority on the floor of the house, I was 
contemplating which legislation requires an absolute majority. I thought about the Constitution Act and I was 
trying to think of any others until the penny dropped one day. I had actually forgotten about the provision in the 
one vote, one value legislation that requires an absolute majority to amend significant parts of the Electoral Act. 
When the penny dropped, I started to make some inquiries and I found out what the government had in mind for 
the Legislative Council. It needs an absolute majority to change the rules of the Legislative Council so that the 
government can introduce one vote, one value for both houses. Indeed, if I may transgress slightly—this has 
nothing to do with the bill other than that an absolute majority is needed to do it—the government believes we 
should reduce the number of regions in the Legislative Council from six to four and have nine members in each 
region, with three representing the city and one representing the country. That is one vote, one value. It also 
means that nine members of the Legislative Council would be taken from the country and nine would go into the 
city. Just the other day Mr McGinty said that it was his ambition to implement one vote, one value, although not 
in that particular configuration. When the matter was raised in Geraldton, the member for Geraldton said in the 
media that it is only fair that we should have one vote, one value in the upper house, which I thought was a bit 
odd coming from the member who represents Geraldton. However, that is the situation in which we now find 
ourselves regarding amendments to the Electoral Act. 

The Electoral Amendment Bill 2008 must be considered separately from the Electoral Amendment Bill (No. 2) 
2008 because it requires an absolute majority. The purpose of the bill is to amend the Electoral Act to change the 
chairmanship of the Electoral Distribution Commissioners. As members know, the present chair is the Chief 
Justice. That is provided for in section 16B of the Electoral Act, which states — 

(1) For the purposes of this Part there shall be 3 Electoral Distribution Commissioners of whom —  
(a) one shall be the Chief Justice of Western Australia who shall be chairman;  
(b) one shall be the Electoral Commissioner; and  
(c) one shall be the Government Statistician. 

We are advised by the government that the Chief Justice has expressed his concern to the government that if he 
remains the chairman of the Electoral Distribution Commissioners, a serious conflict of interest might arise. As I 
understand it, he has said that some of the decisions he makes as the Chief Justice could relate to some of the 
activities he has been engaged in as the chairman of the Electoral Distribution Commissioners. The Minister for 
Electoral Affairs’ second reading speech states in part that the Chief Justice — 

. . . has referred to academic writings that express the view that the conferral of such a role upon judicial 
officers is inconsistent with the independence and neutrality of the judiciary, perhaps even to the point 
at which a question might arise as to constitutional invalidity. 

. . .  

Furthermore, the Chief Justice has pointed out that questions were raised in the Marquet case by some 
members of the High Court about the propriety of the Chief Justice participating in litigation relating to 
electoral distribution when he was himself part of the process. 

It is interesting that the Minister for Electoral Affairs’ second reading speech should tell us that. I repeat, the 
Chief Justice has referred to academic writing and has expressed the view that perhaps judicial officers should 
not be involved in the electoral distribution system. Having said that, the government introduced legislation that 
provides that a judicial officer be the chairman of the Electoral Distribution Commissioners. I do not have a 
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problem with that; I think that is fair and reasonable. I raise this only on the basis that the second reading speech 
suggests that the Chief Justice might be expressing doubt about the suitability of any judicial officer to be the 
chairman of the Electoral Distribution Commissioners. When the bill was introduced, the government proposed 
that a variety of judges from various jurisdictions could be the pool from which an appointment could be made. 
The original bill in the Assembly provided that the person is or has been a judge of the Supreme Court, the 
District Court or the Family Court of Western Australia, or the Supreme Court of another state or territory, the 
High Court of Australia, the Family Court of Australia or the Federal Court of Australia. The original bill 
provided for a huge pool of judicial officers from all around Australia. The opposition took the view that that 
was not an acceptable state of affairs because we fundamentally believe that the role of the chairman of the 
Electoral Distribution Commissioners demands that the person have the status—as close as possible at least—of 
the Chief Justice. To suggest that perhaps a District Court judge from New South Wales could be the Electoral 
Commissioner of Western Australia was something we did not find acceptable. We certainly believe that it 
should be a Western Australian who knows a bit about Western Australia. Under the Electoral Act, the sorts of 
issues that must be considered when deciding where boundaries will go require some understanding and 
knowledge of community of interest, the regions of Western Australia and our peculiar circumstances. We were 
very firmly of the view initially that the person had to be a Western Australian and, secondly, that the person 
must have the status of a Supreme Court judge, bearing in mind that the original legislation brought in by the 
Burke government provided that it should be the Chief Justice. I always thought that was a very good decision 
because the Chief Justice is beyond reproach, and it would be extraordinarily stupid of any government to 
appoint a Chief Justice who was a political appointee, because it would be obvious to everyone that that was the 
case. We can be 99.9 per cent certain that the Chief Justice will not be politically biased when deciding where 
electoral boundaries go. We wanted to maintain the purity of that situation, so we felt that the next best thing to 
the Chief Justice was another justice from the Supreme Court or that we should add to the pool a former justice 
of the Supreme Court in Western Australia. It had to be a Western Australian, and that person could be an 
existing or former judge of the Supreme Court of Western Australia. 

The Minister for Electoral Affairs and I discussed this matter and he took the view, I suspect because it required 
an absolute majority in this house, that he should go along with the opposition’s proposition. I hope he went 
along with our amendment because it is a good decision rather than because it is something he might get through 
the upper house. It is a good decision and the bill has arrived in our house containing an amendment to the 
Electoral Act that provides that the chairman of the Electoral Distribution Commissioners shall be a Supreme 
Court judge or a former Supreme Court judge of the Supreme Court of Western Australia. We obviously support 
the legislation. It is as good an outcome as we can get in the circumstances. We know that any person who is 
appointed to the Supreme Court these days is very likely to be able to take a very impartial position in 
undertaking the role of chairman of the Electoral Distribution Commissioners. 

A couple of other amendments to the legislation relate to what will happen in the event that the person appointed 
is unable to undertake the role for various reasons. The bill provides for appointments during the absence of the 
appointed person. Again, the person appointed during the absence of the chairman also needs to have judicial 
experience. A person with judicial experience means a person who is or has been a judge of the Supreme Court 
of Western Australia. If the judge or former judge appointed to this role is absent for some reason, his or her 
replacement needs to be another judge or former judge of the Supreme Court. That is a very sensible approach. 

There is a small amendment to section 16B(5)—I was going to say that it provides for the first time, but it is not 
for the first time because it did not apply previously. Because the Chief Justice was automatically appointed, 
there was no need for the Minister for Electoral Affairs to consult anybody else about that appointment. Because 
a person who is not the Chief Justice will now be appointed, the bill provides that, first, the Premier will consult 
with the Chief Justice to ensure that the person’s appointment will not adversely affect the operations of the 
court and, secondly, the Leader of the Opposition and other parties in Parliament also will be consulted about the 
appointment. Similarly, they will also be consulted about the appointment of a person during the absence of the 
chairman of the Electoral Distribution Commissioners. 

The bill also provides that the person appointed to this role shall have a term not exceeding five years and will be 
eligible for reappointment on one occasion. If the person is a judge, the requirements of this role will not affect 
the person’s tenure of office, status or salary or allowances as a judge or any other rights and privileges of the 
person as a judge. If the person appointed is a former judge, not an existing judge, the conditions of service will 
be determined by the Governor from time to time. The minister might tell me why the Salaries and Allowances 
Tribunal would not do that and why only the Governor would decide what might be the remuneration for that 
particular role. Finally, any remuneration and allowances paid will not affect any entitlements under the Judges’ 
Salaries and Pensions Act 1950. That is another example of how we tend to look after judges very well in 
Western Australia. 
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The opposition supports the bill. We look forward in due course to the time when this person is appointed. I am 
sure that we will all feel comfortable about the person’s impartiality, and that whoever takes on the role will do 
the job as well as his or her predecessors, who, in my view, have carried out their functions as chairmen of the 
Electoral Distribution Commissioners in a very commendable way. I do not know of anybody who has ever had 
a complaint since the decision was made to constitute the Electoral Distribution Commissioners in the way they 
have been constituted. I think the decision was made in about 1987 or thereabouts, and I am sure that everybody 
has been very satisfied with that. We are going from a position of certainty in the impartiality of the exercise to a 
slight element of uncertainty because of a range of views on the Supreme Court and former Supreme Court 
judges. We hope that the government will be sensible enough to ensure, when it appoints a particular individual, 
that that person commands the respect of all sides of politics. It is absolutely vital that that occur. 

The Electoral Act provides for the appointment of the Electoral Commissioner. That act requires that the 
government engage in a consultation process with other members of Parliament, particularly from the opposition 
and other parties, on the person it intends to appoint to the position of Electoral Commissioner. I repeat that the 
appointment of the chairman will now be subject to consultation. I remember a very long time ago when this 
legislation first came into the Parliament and the Electoral Commissioner was to be appointed, the then Premier 
Brian Burke called the then Leader of the Opposition, Bill Hassell, to one side and said, “Bill, I’m appointing Joe 
Blow to be the Electoral Commissioner. This is to let you know that you have now been consulted.” All over red 
rover. It did not matter what Mr Hassell thought. In those days consultation meant, “I’m telling you what we’re 
going to do.” I do not know whether that has been the case since, although there have been disputes over time 
about who the Electoral Commissioner might be. If we are to have a provision for consultation, it must be for 
proper consultation and not just the government telling everybody who is not part of the government what it 
intends to do. At the end of the day, that appointment is absolutely vital to the integrity of our electoral system. 
We must all feel confident that it works and that it works without fear or favour and without bias against any 
particular party.  

I thank the Attorney General, in his role as Minister for Electoral Affairs, for recognising the wisdom of the 
opposition’s proposal in the Assembly and for making those amendments that are now contained in the bill 
before this house. 

HON GIZ WATSON (North Metropolitan) [2.27 pm]: My contribution to this debate on the Electoral 
Amendment Bill 2008 will be brief. The Greens (WA) support the bill. We note that the bill has arisen from 
concerns raised by the Chief Justice and that the Chief Justice accepts the proposed changes. We are happy to 
support it.  

HON SUE ELLERY (South Metropolitan — Minister for Child Protection) [2.28 pm] — in reply: I was 
seeking an answer to the question that was raised by Hon Norman Moore. I thank members for their 
contributions to the debate on the Electoral Amendment Bill 2008. I am advised that the clause to which 
Hon Norman Moore referred that relates to remuneration and allowances and the Judges’ Salaries and Pensions 
Act versus the State Administrative Tribunal —  

Hon Norman Moore: No. I was referring to a former judge—he is no longer being paid as a judge—whose 
salary and allowances will be decided by the Governor. I wonder why they would not be decided by SAT. 

Hon SUE ELLERY: The advice I have been given is that it is very much a part-time position. It was felt that it 
gave flexibility, rather than having them set by the Salaries and Allowances Tribunal through a regular review 
process. That is the answer I was given; however, I was interrupted in getting the answer.  

The DEPUTY PRESIDENT (Hon George Cash): Would the minister like me to pause the house for a few 
minutes while she gets the answer? 

Hon SUE ELLERY: I was about to ask whether the honourable member needed to go into committee for 
anything else. If not, then I will ask — 

The DEPUTY PRESIDENT: I will pause to allow members to reflect on what the minister said. The minister 
might wish to take further advice. 

Hon SUE ELLERY: Thank you, Mr Deputy President. Having sought advice from my adviser, I inform 
members that I was heading in the right direction. Given that it will be a part-time position and given that the 
board will sit only to determine redistribution matters, it was thought that allowing the Governor to set the 
amount to be paid at the time, rather than having the matter go to the Salaries and Allowances Tribunal to fix a 
rate for a number of sessions, months or whatever it might be, would provide greater flexibility. That is the 
reason it has gone down that path. 

I do not think that members raised any other matters. I thank the Leader of the Opposition for the work that went 
on outside the chamber process to bring the bill to the house in this form. I commend the bill to the house.  
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The DEPUTY PRESIDENT (Hon George Cash): The question requires an absolute majority. Given that an 
absolute majority is not present, I ask that the bells be rung. 

[Bells rung.] 
Question put and passed with an absolute majority. 
Bill read a second time.  

Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Sue Ellery (Minister for Child Protection), and passed with an 
absolute majority. 
 


